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The Environmental Law Foundation, submt these coments
as part of the Ofice of Environnental Health Hazard
Assessnent (OEHHA)’s May 9, 2005 public workshop to explore
potential action to amend regulation inplenenting the Safe
Drinking Water and Toxi c Enforcenment Act of 1986, commonly
known as “Prop 65.”' These conments are subnitted on behal f
of the California League for Environnental Enforcenent Now
(CLEEN) and its nenbers. The California League for
Envi ronnental Enforcenment Now is a statew de coalition of
envi ronment al and public health organi zati ons, advocates and
law firnms commtted to protecting and strengthening | ans
regul ating toxic pollution and keepi ng drinking water safe.

The nmenbers of CLEEN include the Environnmental Law
Foundati on, Natural Resources Defense Council, Ctizens for
a Better Environnent, Center for Environmental Health and

others. The conplete list is included in the final page.

Heal th and Safety Code §§ 25249.5 et seq. No actual

regul ati on has been formally offered. Rather the agency has

of fered a proposal for discussion purposes only that has been
sought by the food manufacturing, sales and service industries.
Nei t her CEHHA nor any ot her agency has in fact formally proposed
such a regulation. It will be referred to throughout these
comments as the “industry proposal.”
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SUMVARY OF ARGUMENT

The food industry is demanding that the agency adopt a
proposal (“industry proposal”)? that would entirely exenpt
fromthe Proposition 65 warning requirenment all chemcals
that formfromnatural constituents in food during cooking
or heat processing. The industry proposal would include al
chem cals now on the on the Governor’s Iist of chem cals
known to cause cancer, birth defects or other reproductive
harm as well as yet unknown chem cals that m ght be |isted
in the future. The exenption would not, by definition, be
based on any scientific assessnent of the presence of such
chem cals, the |level of exposures, risks of cancer or birth
defects, or indeed on any scientific data or factors
what soever. Rather it would be driven entirely by the
policy preferences and the economc interests of the food
i ndustry. The effect would be to conceal from consuners the
presence of such known and as yet unknown chem cals in any
amount in all foods.

The industry proposal directly conflicts with the
| anguage of Proposition 65 and its inplenenting regulation
at 22 CC. R Section 12501. The statute admits of no

categorical exenptions to the warning requirenent where the

Wil e the | anguage generated for discussion purposes at the

May 9 wor kshop was generated by the Agency, the inpetus for the
proposal is comng entirely fromthe food manufacturing and
retailing industry, with support fromvarious agricultural and

i ndustri es.
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exposure occurs as a result of any known and intentional
human activity. It is also a logical fallacy, since the
i ndustry proposal would state a denonstrabl e fal sehood,
i.e., that “no exposure” occurs where there clearly is an
exposur e.

Thi s approach - a conpl ete exenption untethered to the
| aw - has been squarely rejected by the Court of Appeal in
Ni col e Wagner v. Deuknejian, 230 Cal.App.3d 652 (1991) and
the Sacranmento Superior Court in AFL-CIQ et al. v. George
Deuknej i an, Governor of the State of California, et al.
Sacranento Superior Court No. 502541 (judgnment entered for
plaintiffs April 16, 1990) (“Duke 117)

Mor eover, the agency is under a binding |egal
obligation to the litigants in Duke Il not to seek to adopt
any regul ation that categorically exenpts food based on a
determ nation of no significant risk unless it establishes
specific nunmeric levels that are based on sound science from
state or federal authorities. As noted, this proposal is
not based on any scientific data at all.

None of the industry argunents in favor of the
anmendnent are valid, and in fact they are self-
contradictory. The principal reasons for the proposed
regul ation are two-fold. Either (1) many or nost consuners
will read and heed any warnings on food products, and

t hereby potentially avoid otherw se heal thful products



needed for good overall nutrition, or (2) such warnings wll
be so ubiquitous that they will be disregarded by nost or
all consumers and hence provide no health benefit. Leaving
aside that no industry representative has offered any

evi dence that either of these specul ati ve concerns has any
factual basis at all, they are self-canceling. Either
consuners wll or will not read and take action on warni ngs,
but a policy cannot be based on the assunption that they
wll do entirely contradictory things. Unless, of course,
consuners will each act in individual ways that suit their
particul ar |levels of concern, risk-aversion and interests.
That kind of choice, of course, is what underlies the | aw
not only of Prop 65 but our entire system of consumner
sovereignty. The industry proposal, if based on these two
rational es, presupposes that whatever a consuner m ght do
will be wong and therefore all information about these
chem cal s shoul d be conceal ed from consuners when maki ng

t heir choi ces.

Equal ly contradictory is the apparent position, based
on fact and law, that no such exenption is needed. Wile
industry is demandi ng an exenption, there is nothing to date
to showthat it is in fact needed. There is not a single
foodstuff these parties have been able to find that carries
any Prop 65 warning about acrylam de or any other listed
chem cal. Not one. Acrylam de has been on the Prop 65 |i st

since 1991, and its presence in sone foods has been well
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docunent ed by nunmerous donestic and international experts
for over three years. Yet not one conpany has ever placed a
war ni ng regardi ng the presence of acrylam de. Sone
representatives of the food industry have candidly commtted
to the position that various |egal theories already relieve
t he conpani es of any warning obligation. Since industry
apparently feels no need to provide warnings, the dire need
for any exenption is dubious at best.

Rat her than adopting the industry’s choice of
conceal ment and hiding information fromconsuners - a
purpose that runs directly in the face of the statute’s
pur pose - the agency shoul d adopt such regulations that wll
instead rest on policies designed to informand reform
| nform consuners and the general public, and produce
incentives to the industry to reformtheir practices to
mnimze if not elimnate in the food supply chem cal s that

cause cancer and birth defects.



1. OEHHA HAS NO AUTHORI TY TO CREATE EXEMPTI ONS TO PROP 65
The i ndustry proposal would attenpt to legally exenpt
fromthe statute’s warning requirenent all exposures to
l'isted chem cals that cause cancer, birth defects or other
reproductive harm if they are “fornmed solely from
constituents naturally present in food and as a result of
the food being cooked or heat processed, . . ..”%® The
proposal as phrased for discussion attenpts to exenpt
chem cal s that unquestionably are the product of human
activity. This approach conflicts with Proposition 65,
existing case law interpreting it, and does not pronote the
pur poses of the | aw as expressed and approved by the Peopl e.
A CEHHA Has No Legal Authority to Grant an Exenption
CEHHA has been charged by the Governor, per section
25249.12(a), as the “l ead agency” for Proposition 65
i npl ementation. As such it has power to propose what
chem cal s should be Iisted, and adopt inplenenting
regul ati ons where the statute is silent or anbiguous. In

short OEHHA may adopt defining regul ations.?

3 April 8, 2005, Notice to Interested Parties, New Section
, Chemicals Forned From Natural Constituents in Foods at 2.

4 Not ably, while as a | ead agency OEHHA is enpowered to “adopt
and nodify regul ations, standards, and permts as necessary to
conformwi th and inplenment this chapter,” it can do so only “to
further its purposes.” Section 25249.12(a). A whol esale
exenption fromthe warning requirenent under a right to know | aw
that woul d mask a host of known and unknown chem cals found in
maj or class of consunmer products - food - scarcely furthers the
pur pose of the statute.
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Nowhere is OEHHA granted the power to entirely exenpt
fromthe statute’s commands entire classes of chem cals,
exposures or products. That power sinply does not exist.
The only exanple in which the agency has been held by a
court® to adopt anything like this was when the agency
defined “exposure” so as to exclude fromthe statute’s
coverage exposures to listed chemcals that occur from
entirely non-ant hropogeni ¢ (human) sources and activity.
That case, Nicolle-Wagner® is discussed in nore det ai
bel ow.

But the aimof the regulation there - to define what is
and is not an “exposure” for purposes of determ ning whether
a warning is required - is fundanentally different fromthe
i ndustry proposal here. As franed by the agency, this would
not define any part of the statute. It would instead sinply
adopt a bl anket exenption fromthe |aws requirenents for a
class of chem cals that appears in a particul ar nmedi um
food. A regul atory agency, absent express authority in the
statute itself, cannot by regul ati on adopt exenptions to the
statute.

As the Court of Appeal in Nicolle-Wgner noted:

5 There are sonme purported exenptions dealing with certain
regul ati ons that address sources of contam nation to sources of
dri nki ng water under section 25249.5, such as from agricul tural
pesticides and landfills, but these have never been tested in
court.



Where a statute enpowers an admi nistrative agency to
adopt regul ati ons, such regul ati ons nust be consistent, not
in conflict with the statute, and
reasonably necessary to effectuate its purpose. The agency
has no discretion to promulgate a regulation that is
inconsistent wwth the governing statute. Adm nistrative
regul ations that alter or anend the statute or enlarge or
inpair its scope are void and courts not only may, but it is
their obligation to strike down such regul ations.’

The industry proposal - to conceal the presence of
chem cal s known to cause cancer and birth defects - under a
stat ute whose principal purpose is to give warnings to
peopl e about exposure to just such chemicals,?
unquestionably would “alter or anend the statute, or
inmpair its scope.” As such, if the agency adopts such a
regulation it will be void.

B. The Industry Proposal Finds No Support in Existing

Case Law Under Prop 65

6 230 Cal . App. 3d 652 (1991).
7 ld. at 658 (enphasis added).

8 The initiative as passed by the Peopl e made sonme express
findings and declarations that any regul ati on nmust conformto.
Anmong ot hers, Prop. 65 declares the rights of the people:

a. To protect thensel ves and the water they drink
agai nst the chemicals that cause cancer, birth defects,
or other reproductive harm

b. To be informed about exposures to chem cals that
cause cancer, birth defects and ot her reproductive
har m

C. To secure strict enforcenent of |aws controlling
hazardous chemi cals and deter actions that threaten
public health and safety.

Preanbl e, Section 1 of the Initiative.

In addition, of course, the key operative provision requires
that any person in the course of doing business give a clear and
reasonabl e war ni ng before exposing any person to a chem cal known
to the state to cause cancer or reproductive toxicity, unless a
specified statutory exenption applies. Section 25249. 6.

Nei t her the purposes of the law nor the statute itself is
served by an exenption where no warnings at all are given for an

“10”



In 1988 OEHHA's predecessor, the Health and Wl fare
Agency (“HWA”), pronul gated an exception to Prop 65's
war ni ng requirenent. California Code of Regulations Title
22, section 12501 provides that

human consunption of a food shall not constitute an
‘exposure’ for purposes of Health and Safety Code § 25249.6
to alisted chemical in the food to the extent that the
person responsi ble for the contact can show that the
chenmical is naturally occurring in the food.®

A chem cal is considered “naturally occurring” if “it is
a natural constituent of a food or if it is present in a
food solely as a result of absorption or accumul ati on of the
chem cal which is naturally present in the environnent in
whi ch the food is raised, or grown, or obtained. .10

That regul ation was chal | enged and recei ved j udi ci al
approval in the N colle-Wagner v. Deuknejian decision. In
that case plaintiff argued that the regul ation was
i nconsistent with the statute because Proposition 65 created
no categorical exenption for “naturally occurring”
car ci nogens or reproductive toxins. The agency argued

that while the statute regulates all |isted chem cals,

war ni ngs are required only when a busi ness “exposes” an

entire class of listed chemicals in an entire group of products.

22 C.C.R § 12501(a)
22 C.C.R § 12501(a) (1)

Ni col | e-Wagner, supra, 230 Cal. App.3d at 657.
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individual to a listed chemcal. “Exposes” is not defined
in the statute. Therefore, the case turned solely on

whet her the agency’s definition of “exposure” conflicted with
the statute or its purposes. '

The court carefully considered the statutory |anguage
as well as the ballot argunents in favor of and agai nst the
measure. For exanple, considering Prop 65 s controlling
| anguage that “no person in the course of doing business
shall knowi ngly and intentionally expose any individual,”
the court found that sonme degree of human activity which
results in toxins being added to the environnent is required
for application of the statute.®® Were, as with the
“natural ly occurring” regul ation, no human activity is
involved in creating the exposure, no warning requirenent
ari ses.

Mor eover, the argunent that the nmeasure applies to man
made, rather than entirely natural, carcinogens was part of
the materials before the voters in 1986. One of the ball ot
argunment s agai nst Proposition 65 clainmed that “manmade
carci nogens represent only a tiny fraction of the total

car ci nogens we are exposed to. nl4

12

13

14

Id. at 659.
ld. at 659.

Id. at 659 (enphasis in original).
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Finally, the court noted that the regul ati on was
narrowmly tailored to define “naturally occurring” so as not
to include any exposures to chem cals that are in whole or
in part the product of human activity.?*®

Based on the foregoing, the Court of Appeal held that
Section 12501 was not in conflict with the statute.

| ndustry would like to extend that ruling to include
man- made chem cals, that is, chemcals to which there is an
exposure because of human intercession or activity. Under
Ni col e-\WAgner, however, Prop 65 only admts of an exenption
to naturally occurring chemcals.'® Nothing in the court’s
opi nion woul d sanction a whol esal e exenption, i.e. that “no
exposure occurs,” for chemcals that by definition are only
the result of human activity. The decision stands for

precisely the opposite principle.

15 ld. at 661.

16 | ndustry finds confort in |anguage in the opinion that, in
t he absence of a regulation that naturally occurring chem cals
are not covered by the |law, “grocers and others would be
required. . .to post a warning |abel on nost, if not all, food
products. . .Since one of the principal purposes of the statutes
in question is to provide ‘cl ear and reasonabl e warni ng’ of
exposure to carcinogens and reproductive toxins, such warnings
woul d be diluted to the point of neaninglessness if they were to
be found on nost or all food products.” 230 Cal.App.3d at 661
(enmphasi s added). That | anguage has no application here. Even as
to the nost ubiquitous chem cal that results from cooking -
acrylam de - the representative representing the |argest
coalition of industry nmenbers candidly testified at the workshop
on industry’s proposal that only “a sliver” of the food supply
requires a warning in the absence of their requested exenption.
A “sliver” is far different from*“nost, if not all, food.”

13"



| ndustry’s proposal turns the case and Section 12501 on
their heads. Instead of the exenption for “naturally
occurring” chem cals, industry seeks to exenpt chemnicals
that are denonstrably and by definition the result of human
activity, that is, cooking or heat processing, to which
peopl e are exposed and therefore require a “clear and
reasonabl e warni ng” under the law. As the Ni col e-\Wagner
court cautioned, “[t]he agency has no discretion to
promul gate a regulation that is inconsistent wwth the
governing statute. Admnistrative regulations that alter or
anend the statute or enlarge or inpair its scope are void
and courts not only may, but it is their obligation to
stri ke down such regul ations. "’

In contrast and addition to the “naturally occurring”
regul ati on, OEHHA's predecessor agency HWA pronul gated a
regul ation that purported to “exenpt” from Prop 65 warni ng
requirenents all food, drugs and cosnetics regul ated by the
Federal Food and Drug Administration. See fornmer Cal. Code
of Regulations Title 22, section 12713.

The regul ati on was i nmedi ately chal |l enged by a
coalition of groups, including the American Federal of
Labor - Congress of Industrial Organizations, the Natural

Resour ces Defense Council, Environnental Defense Fund,

17

ld. at 658.
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Sierra Club and others.'® The regul ation was struck down by
t he Sacranmento Superior Court on the grounds that the agency
had no authority to adopt exenptions fromthe |aw,

regardl ess of the notivation, purpose or theory.

Wi | e the decision was on appeal, this agency as the
successor to HM entered into a settlenent to repeal the
regul ation. Therefore the trial court’s opinion was never
affirmed in an opinion by the Court of Appeal to becone
bi ndi ng precedent under California |aw. Nonethel ess the
ruling of law there is still good |law. First because the
deci sion ran against this agency and the reasoning is
directly on point with the industry proposal here. There is
no conceptual difference between the regulation there and
t hat proposed here: an exenption fromthe law for an entire
class of chemicals in a particular nmedium food.

Second, this agency entered into a settlenent agreenent
with the entire coalition of plaintiff groups by which it
expressly agreed that it would not adopt any “significant
risk level” for food unless it was based on explicit state

or federal scientific data and standards and created

18 AFL-CI O et al. v. George Deuknejian, Governor of the State
of California, et al., Sacramento Superior Court No. 502541
(judgnent entered for plaintiffs April 16, 1990) (“Duke 117”).

The plaintiffs were the AFL-CI O Natural Resources Defense
Council, Environnental Defense Fund, Sierra Club, Public Ctizen
Canpaign California, Citizens for a Better Environnment, Silicon
Val | ey Toxics Coalition, and Bernardo Huerta. Eventual
def endants were then Governor WIlson and then Director of OEHHA,
Carol Henry.
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“speci fic nuneric standards for [each] chemical.”® This
i ndustry proposal is expressly divorced fromany science or
st andar ds what soever. Rather than establish a defined “No
Significant Ri sk Level” this proposal would define all the
chemcals in food that result from cooking as having, by
definition, “no significant risk” at any level. That is, the
i ndustry proposal would establish no “specific nuneric
standards” for any chem cal (unless infinity is treated as a
specific nunmeric standard). The parties to the earlier
agreenent will have no difficulty adding to the |egal
chal l enge to any regul ation that includes the industry
proposal, a two pronged attack: the regul ation has no |egal
basis in the statute and the agency has already nmade a
| egal |y binding conmtnent not to adopt such a regul ation.
In the face of directly contrary legal authority, it is
folly for the agency to even consider the industry proposal.
It will sinply never be adopted into | aw and the agency’s
time and resources woul d be wasted i n adopting, defending,
| osing and paying for this effort. Resources are better
spent finding solutions than inventing new probl ens that
| ead nowhere.
| NDUSTRY’s JUSTI FI CATI ONS FOR THE REGULATI ON ARE | NADEQUATE
A Heat |s Not A Special Case

The industry proposal is absurdly broad. |Industry

19

Settl ement Agreenent at 3, paragraph 13.
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wants to exenpt not only the chem cal subject to the current
controversy, acrylamde, but seeks attenpts to exenpt al
chem cal s (carcinogens and reproductive toxins) formed as
the result of cooking or heat processing. This would
i ncl ude not only chem cals known today to be in food, but
al so other chemcals on the list not yet known to be in
food, as well as chem cals not yet on the lists that nay be
in food. It is worth renmenbering that acrylam de was on the
list for over a decade before it was discovered in food. To
create an exenption for carcinogens or reproductive toxins
the agency is not even aware of is absurd. Wuat if we learn
years fromnow that there is a popul ar baby food, heat-dried
cunguats, that through heating creates a seriously potent
carci nogen? Wiy woul d peopl e who care about carcinogens in
food exenpt chem cals formed through the process of heating
when heat is necessary to drive nost chem cal reactions?
This is patently absurd.

The i ndustry proposal is also fundanental |y unworkabl e.

Merely defining what “cooked” and “heat processed” neans

w Il be an endl ess and arduous task. Language used to
describe cooking is often the sane | anguage used to nmake
chem cal s. Pl astics are “cooked” in “kettles” (reactors),
for exanple.

Mor eover, there is no basis for exenpting chem cals
formed through the application of heat. Heat is conpletely

necessary in the world of chem stry. Heat is not a special
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case. There is nothing special about it. Mst, if not all,
i ndustrial chemcals are fornmed through the application of
heat. Mire telling, heat is often the critical elenent that
results in the creation of a carcinogenic chemcal. Heat is
often the thing that turns a “natural chemcal” into one

t hat can cause cancer. Once OEHHA opens the door to allow
exenptions for chemcals fornmed in food through the
application of heat, there is no telling what creative

chem cal industry lawers will push through that door.

A sinple exanple illustrates all these defects.
Cigarettes are largely conprised of a natural ingredient:
tobacco. That is no different conceptually than any other
food crop. There are carcinogens that are created and
rel eased when the tobacco is subjected to heat, i.e., fire.

Again, this is no different conceptually from carci nogens
created when the raw agricultural product is necessarily
subjected to heat to render it useful to humans. Last, the
product is directly consuned, just as food is. Industry
representatives offered several make-weight justifications
for why an exenption fromProp 65 warnings is “consistent”
in their eyes with Prop 65. Leaving aside the
intellectually shabby and self-contradictory argunents
relating to specul ati on about consunmer responses to
war ni ngs, which are addressed bel ow, the chi ef
justifications offered to try to harnonize a conpl ete

exenption fromwarnings under a right to know |l aw were: this

18~



chem cal arises froma natural source; the human activity
here is needed to make the agricultural product consumabl e
by humans; the carcinogens are an “uni ntended” byproduct of
heati ng; the carcinogens cannot be elimnated and therefore
shoul d be ignored. Every one of those argunents would al so
support keeping warnings off of cigarettes. And nake no

m st ake: the position advanced by this exenption is the sane
type of position that so spectacularly failed in the defense
of tobacco. The nodus operandi is the sane: hide facts,
proffer self-defeating and contradictory rational es, deride
all sound science fromnational and international experts in
favor of junk science from paid nout hpi eces, while pronoting
the view that “nothing should be done until we know all the
facts and nore science is in.” And nost of all, the goal
is the sane: don’t tell people that this product has a
cancer causing chemcal. OEHHA should firmy decline the
invitation to repeat the experience.

B. CEHHA's Authority Is Limted to I nplenmenting
Proposition 65 Regardi ng Exposures to Cancer and
Reproductive Toxins, Not Regulating CGenerally On Nutrition

The industry’s first justification for the proposal is
t hat warni ngs on food m ght cause sonme consuners to avoid
foods that nay be necessary for a balanced diet. The
justification is inadequate for three reasons.

First, OEHHA has no authority or expertise to exam ne,

eval uate or regqul ate general public health effects from
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food. OCEHHA is charged under Prop 65 with addressing
exposures to carcinogens and reproductive toxins, but not
generally to regul ate consuner behavior with regard to
nutrition. The charge under the statute is a limted one,
and OEHHA is being invited to stray well beyond its nandate.

Second, even if OEHHA were legitimately authorized to
regul ate nutrition and consuner behavi or generally, the
i ndustry proposal regulation is overbroad in that it
i ncludes foods that are lowin nutrition but high in cancer
causing chemcals. For instance, acrylam de, the chem cal
supplying the inpetus for this proposal, appears in the
hi ghest concentrations in edible formin food such as potato
chips and french fries, foods no one can with a straight
face argue are part of a healthy and bal anced diet. |ndeed,
one of the highest acrylam de |levels found by the FDA in an
edi bl e food product were in “nmesquite flavored” Pringles
potato crisps.?® That product isn't a natural product nor is
it considered part of a healthy diet - it’s an entirely
processed and manufactured food stuff.

Third, this gives rise to a strong counter argunent to
the proffered rationale. If CEHHA is in fact enpowered to
adopt regulations to inplenment Prop 65 that take into
account other nutritional, public health and consumner

behavi or issues, then it nust take into account all the

20

Cite to FDA data; give ampunt; conpare to existing NSRL.
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nutritional, public health and consuner behavior issues

rai sed by the affected products. Thus, by way of exanple,
CEHHA shoul d take into account the public health effects on
obesity, heart disease, diabetes and other well-known health
effects of foods that are high in calories, fats, transfats
and sugar. Put sinply, rather than conpletely exenpting al
foods in which acrylam de appears in order to protect public
heal t h, CEHHA woul d have to exam ne whet her potato chi ps,
french fries, highly sugared cereals and other such foods
are in fact necessary for a nutritious diet. CEHHA could
easily conclude that the health effects of those foods would
in fact suggest inclusion of the Prop 65 warning as a
positive health benefit. Wile the Lay’'s conpany, Procter &
Ganbl e, McDonal d’s and Burger King m ght take unbrage, they
cannot sinultaneously argue that CEHHA should take into
account generalized health benefits fromeating sone grains
and starches but conpletely ignore the facts that the

met hods of preparation of those foods that |ead to high
acrylam de |l evels al so have other serious public health
affects. In short, a half hearted | ook at overal

nutritional effects may well be worse than none at all.

C. CEHHA Has No Authority To Exenpt A C ass of
Products From Warni ngs Because Sone Posit People Wn't Read
Them

The second offered rationale for the industry proposal

is that warnings will be so ubiquitous that consuners wll
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sinply ignore them As wth the forner rationale, not a
shred of evidence has been offered to support this factual
bel i ef .

But even if there were, there is nothing in Prop 65
that exenpts a product, chem cal or type of exposure because
peopl e m ght not act on the warning. Prop 65 is prem sed on
the belief that the people have the right to the
information. As approved by the voters, Prop. 65 declares
the rights of the people “to be informed about exposures to
chemi cal s that cause cancer, birth defects and ot her
reproductive harm” It does not say anythi ng about what any
i ndi vi dual consuner should or nust do with the information.

Nor is there anything in the statute that says that if
consuners will not use the information that it nust
therefore be wwthheld fromthem Prop 65 is premsed on the
belief that individuals deserve the information and are
entrusted to nmake their own decisions about what to do with
that i nformation

Nothing in the statute that says that precisely because
a chem cal occurs in many products, that this is a sound
reason to entirely conceal the fact of these ubiquitous
exposures. To state the proposition is to negate it. To
exenpt from warnings those very chemcals that result in a
| arge variety of exposures is to render the statute a
nullity in the very place it is nost needed.

Moreover, this very issue - overwarnings and “warni ng
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fatigue” - were placed before the voters as reasons not to
adopt Prop 65. The ballot argunents agai nst Prop 65
i ncl uded strong cautions that Prop 65 would result in a
pl et hora of neani ngl ess warnings. Thus the voters were
infornmed that Prop 65 mght, if adopted, result in “warning
fatigue.” The voters therefore knew that and adopted the
measure anyway. It is sinply perverse to return twenty
years later and cite, as a basis for supporting the statute,
the very reason the opponents cited as the basis for
opposing the statute. Put sinply, the issue of overwarning
or warning fatigue was part of the political canpaign al nost
twenty years ago. The voters were confronted with it, knew
it, and rejected it. It is time to stop reissuing the sane
brom des from 1986 and confront the issues in 2005. |In
short, enact and inplenment the will of the voters, do not
thwart it.

D. The Argunents Make No Logi cal Sense

Taken separately, the policy argunents for the industry
proposal make no |l egal or factual sense. They have been
rejected by the courts. They have no noral sense in that
they directly contradict the will of the voters.

They are al so | ogi cal nonsense.

The industry needs to put forward a rationale for their
proposal that has sone basis in fact - supported by evidence
- and which does not negate itself. Put sinply, the two

argunments proffered by industry are prem sed on the belief
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that the law currently requires warnings on many food itens.
Fromthis they sinmultaneously argue that this will |ead

many consuners to read and heed the warnings, and avoid

nutritious foods. Conversely, they argue that people wll

i gnore the warnings.

The industry needs to get its story straight. 1t also
needs to support whatever story it uses with facts and
evi dence, not specul ati on and supposition.

But likely the answer |lies between the industry’s
extrenes. Sone people will see the warnings and, based on
their own diet, risk aversion, inmune-conprom sed condition,
concern for their children, age, culture and a host of other
factors decide to take avoi dance action on sone products,
while others will not. That is exactly what the statute is
intended to do: give consuners information and | et them
decide. The statute is enphatically not about enpowering a
state agency, prodded by an industry that has no interest
besi des maintaining profit and nmarket share, to unilaterally
decide for all consumers that they would be better off with
no information. 1In stark terns, the agency cannot turn a
‘“right to know’ law into a “need to hide” | aw.

E. There I's No Conflict Wth Federal Labelling
Requi renent s

Last, a few industry representatives, and the FDA
sonmewhat obliquely, raises potential conflict with federal

food |abelling laws to justify the proposal. This is a
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bogus argunment on its face. The statute expressly exenpts
fromthe warning requirenment any exposures for which federal
| aw preenpts any warning requirenment. Section 25249.11
provi des that the warning requirement does not apply to
“lal] n exposure for which federal |aw governs warning in a

"2 Therefore if

manner that preenpts state authority.
federal |aw does in fact preenpt the statute’s warning
requi renent the industry has a conplete exenption and no
regul atory action is needed. The fact that the industry is
before the agency asking for that exenption nakes cl ear that
not even they believe there is preenption.
THERE | S NO NEED FOR THE | NDUSTRY PROPOSAL

The public and nonpublic actions taken by the industry
strongly suggest that the industry in fact does not believe
any exenption is necessary. At mninumit suggests a rank
| evel of hypocrisy that needs to be exposed and di scarded
before this agency takes any action.

A | ndustry’s Public Inaction Belies the Need for Any
Action

It is notable that not a single foodstuff that these
commenters could find contains any warni ng about any
chem cal that would be affected by the industry proposal for
an exenption. Not one. That is, the industry is clanoring

for the agency to adopt an exenption from warnings that the

21

Section 25249. 10(a).
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industry is not in fact giving. For the chem cal acrylam de
- the inpetus for this proposal - its presence in foods was
di scovered and has been reconfirnmed by national and

i nternational agencies in certain foods for three years.

Yet not one product contains a warning about acryl am de.

The data from public sources is as yet spotty. No public
source has rel eased conprehensive data on the thousands of
consuner food products that m ght contain acryl am de.

| ndustry unquesti onably does have such data.

But since the industry is not in fact providing any
warnings, it is difficult if not inpossible to determ ne
what the true effect of an exenption would be. And the
i ndustry has resolutely refused to share any data with the
agency about what |evels of what chem cals occur in what
foods, or what the consunption data of those foods are,
making it inpossible to eval uate when and where the
exenption m ght have an effect, or what the coll atera
public health and consuner choice inplications will be.

Where an industry by word and deed denmands that an
agency act, it is incunbent on that agency to provide as
much data and information as possible to informthe agency.

Put another way, regulating in the dark is folly. A
different fornulation mght be: ‘Since the | aw al ready
requires warnings, and you are not giving them anywhere, why
do you need an exenption?”

B. | ndustry Representatives Don’t Believe An
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Exenption |Is Legally Necessary

In addition to public actions resulting in not a single
war ni ng on any food, industry representatives have
si mul t aneously been clanoring for an exenption that they
privately contend they do not need.

Maj or representatives for the food industry and trade
associ ations that were present at the May 9 workshop have
privately opined, but apparently will not say publicly, that
they believe the statute and existing regs provide anple
| egal justification for not giving any warning. Gven this
di chot ony between their public and private postures, the
agency can and nust demand that the industry explain its
full legal position on whether or not warnings are legally
required for acrylamde in food. Publicly they claimthey
need an exenption; privately they say they already have it.

Agai n, the agency shoul d not take any action whatsoever
unless it is fully informed of the true |egal and policy
consequences of the action, by the very party calling for
action.

CONCLUSI ON

The i ndustry proposal for a bl anket exenption for
war ni ngs for all chemcals found in food that cause cancer
or reproductive harmthat result fromany formof cooking is
untenable. It is legally wong, controverted by existing
judicial decisions, contrary to the will of the voters,

based not even on junk science but on no science, and built
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upon a |l ogical and factual edifice of no substance.

Thi s agency should politely decline the invitation to a
regul atory cul de sac that will only distract it and waste
precious tinme and resources; and instead, find ways to
address real problens with real solutions for real

consuners.
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